
We are tired of people saying 
“DRONES ARE ILLEGAL!” 
Here is real talk on what the law 
really is or isn’t
March 5, 2014

���

Current Drone Law
This website relates to the remote-controlled model aircraft variety of drones, not 
military drones.



To most people, the word drone connotes a weapon of war. In part because every 
article you read and every television story you inevitably display this photo of 
a militarydrone. While the word drone finds its roots in the military, (where they 
were originally used for target practice), in reality a drone is any of a number of 
types of unmanned flying craft— some used in warfare, others used for pleasure or 
profit. For the purposes of this website, the word drone refers to the remote-
controlled model aircraft variety, (“RCMA”), and nothing else.
The federal government has no authority whatsoever to regulate the operation of 
remote-controlled model aircraft.
Despite what you might have seen, heard or read to the contrary; despite the 
FAA’s claim that it has authority over RCMA; despite the FAA having sent several 
cease and desist letters, (obtained recently via FOIA request by Patrick Mckay), to 
persons who were operating RCMA for commercial purposes, there exists not a 
single federal statute, not a single federal regulation and no case law that in any way 
regulates the operation of RCMA.
None.
Federal statutes, regulations and case law concerning RCMA do not exist.
In the absence of any federal statute, regulation or case law that prohibits a 
particular activity, that activity is completely legal. That’s how the law works. 
Nothing is illegal solely because a government agency claims that it’s illegal. There 
must be something engrossed in our bodies of law that actually states that it is 
illegal. Since there is nothing at all in our bodies at law that make it illegal, at this 
time, RCMA are completely unregulated federally, and anyone is free to operate 
them in any manner they wish, whether for pleasure or profit, regardless of what the 
FAA might claim.
Please note that I am not asserting any opinion as to whether RCMA should ever be 
regulated. Rather, I am asserting that at this time, they are not federally 
regulated. Nor will they be anytime soon. Under Section 336 of the FMRA of 2012, 
Congress has dictated that the FAA will not be permitted to “promulgate any rule or 
regulation regarding a model aircraft.”
But the same Act will exclude RCMA’s that are used commercially from the 
definition of RCMA, and the FAA will be able to promulgate rules 
and regulations for RCMA usedcommercially. Thus the exact same make and model 
of RCMA will ultimately be regulated if used commercially, and unregulated if 
used non-commercially. Since the FAA’s primary reason for existence is safety, it 
begs the question how the exchange of money is even remotely related to safety.
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Remote-controlled model aircraft are not “aircraft,” as defined in federal statutory 
and regulation language.
The federal statutes that govern aviation are found in Title 49 Section 44101, et seq. 
of the US Code. Under 49 USC 40102, “aircraft” means, “any contrivance invented, 
used, or designed to navigate, or fly in, the air.“ The federal regulations that pertain 
to aviation are found in 14 CFR 1.1, et seq. Under 14 CFR 1.1, “aircraft” means, “a 
device that is used or intended to be used for flight in the air.” Both the statutes and 
regulations define aircraft similarly, and in extremely broad terms. Taken literally, 
these definitions would include many things.
Take for example, paper airplanes. Paper airplanes 
are ”contrivances” or ”devices,” and they are ”designed to…fly” or ”intended…for 
flight” in ”the air.” Indeed, that’s their sole purpose. They clearly meet 
the literal definitions of aircraft. Therefore, paper airplanes should only be operated, 
if they are registered, (49 USC § 44101, 49 USC § 44103 and 14 CFR Part 91.203); 
if the person operating them holds a proper pilot certificate and medical certificate 
(14 CFR 61.3); and if the paper airplane has itself been issued an airworthiness 
certificate (14 CFR Part 91.203).
Moreover, in the event of a paper airplane crash, the FAA and NTSB would be 
required by law to investigate (49 USC § 1132). 49 CFR Sec. 831.2, states, in 
relevant part, that the NTSB “is responsible for . . . all accident and incident 
investigations . . . where the accident or incident involves any 
civil aircraft….” (Emphasis added.) A civil aircraft means aircraft other than 
a public (government operated) aircraft. (14 CFR Sec. 1.1) If a paper airplane is 
an aircraft, the NTSB must investigate if one crashes.
Yet the FAA does not require paper airplanes or their operators to adhere 
to aircraft regulations. And the NTSB does not investigate their accidents. Thus, the 
FAA has never treated paper airplanes as aircraft. Since each and every paper 
airplane has been operated with open disregard to applicable aircraft regulations, 
and since the FAA has done nothing to prevent it since its inception, it follows that 
the FAA simply does not consider paper airplanes to be included in the definition 
of aircraft. Of course, it would be interesting to hear them argue that they are.*
Now replace the words paper airplane with remote-controlled model aircraft. 
RCMA are also unquestionably “contrivances” or “devices,” that are “designed 
to…fly” or “intended…for flight” in “the air.” Yet like paper airplanes, the FAA 
has never historically treated RCMA as aircraft. RCMA have never been required to 
be registered; they have never been required to have airworthiness certificates; their 
operation has never been limited to those with the proper pilot and medical 
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certifications; and the NTSB, in defiance of law, has never swooped in to investigate 
when a RCMA has hit a tree and crashed. How can the FAA now insist a RCMA 
rises to the level of being an aircraft for safety reasons, but that same RCMA does 
not merit an investigation if it collides with the ground?
As is the case with paper airplanes, each and every RCMA has also been operated 
with open disregard to applicable aircraft regulations, and since the FAA has done 
nothing to prevent it since its inception, it also follows that the FAA also does not 
consider RCMA to be included in the definition of aircraft.
Bear in mind that it’s not as if the FAA was suddenly surprised to learn about 
RCMA, and that not asserting control over them was a mere oversight. RCMA are 
not a new phenomenon. They far pre-date the FAA’s creation. The FAA was well 
aware of RCMAs, their characteristics and their capabilities when the definitions 
of aircraft were adopted. The FAA’s historic and complete noninvolvement with 
RCM indicates it purposefully eschewed the role of regulator. RCMA are not 
aircraft because the FAA never treated them as an aircraft.
In fact the FAA recently admitted publicly, that RCMA are indeed treated differently 
than aircraft. A recent “tweet” from @FAASafetyBrief suggests that FAA 
certification is in the works.
@FAASAFETYBRIEF – WE ALSO PLAN TO WEAVE 
UNMANNED AIRCRAFT INFO INTO FUTURE ARTICLES, 
E.G., HOW TO KEEP IT AIRWORTHY AND CERTIFIED.
– 10:39 AM – 29 JAN 2014
If the FAA is now stating that it is planning to certify RCMA, by definition 
certification is not currently required. Since all current aircraft must be certified, the 
FAA is admitting that RCMA are not aircraft.
Suddenly, if used commercially, remote-controlled model aircraft are claimed to be 
aircraft.
Although no enforceable statute or regulation has been adopted or changed, and no 
case law has been decided to support it, the FAA is now repeatedly claiming 
RCMA, when used commercially are aircraft and subject to its authority. It relies on 
Title 49 and 14 CFR as a basis for its newly claimed power to regulate commercially 
operated RCMA as aircraft, despite the fact that no language in either the statutory 
or regulatory definitions of aircraft makes the exchange of money a factor. Nor is 
the exchange of money found within the language of the very document the FAA 
had always provide as a courtesy as guidance to RCMA operators— Advisory 
Circular 91-57. Since RCMA are exempt from registration, pilot certification, 
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airworthiness certification and accident investigation, how does operating them for 
compensation magically make them aircraft?
The FAA has gone as far as sending some folks what are essentially pretend cease 
and desist letters in an attempt to scare them into not operating commercially. Since 
there is no law to back up the FAA’s order to cease and desist, those letters are 
entirely meaningless; have no force of law behind them; and can be ignored with 
impunity. Of course one might incur legal fees trying to fight a cease and desist 
letter regardless of its merit, which explains why those who have received them 
have self-grounded themselves.
[UPDATE: 02/04/2014]  Recently released copies of FAA “cease and desist” letters, 
obtained via FOIA request submitted by Patrick McKay, indicate the FAA is indeed, 
as I stated in the paragraph above, lying about the law in these letters, and are in 
factpretending to have authority over RCMA. 
Law (versus Non-Law). Law, with respect to aviation, exists in three forms: federal 
statutes, federal regulations and federal case law, where the statutes and/or 
regulations have been interpreted. If no law exists in any of these forms, then no 
such law exists. One need not obey any law that does not exist.
The United States Code, Subtitle VII. Federal statutory law is enacted by Congress 
and found in the United States Code. The federal statutes that govern aviation are 
found in Title 49 USC Sec. 44101, et seq., and have the force of law. Current 
federal aviation statutes find their roots in the Federal Aviation Act in 1958, as 
revised. The Act basically provides the big picture with regard to aviation. Most 
importantly, it established the FAA, and granted it power to oversee and regulate 
matters relating to the safety and use of American airspace though the promulgation 
of regulations. As such, although the US Code addresses aviation law in broad 
terms, the details of aviation laws are actually found in the FAA regulations.
The Federal Aviation Regulations Federal regulations are promulgated by the FAA 
and found in the Code of Federal Regulations. The federal regulations that pertain 
to aviation, (the “FARs”), are found in 14 CFR 1.1, et seq., and have the force of 
law. There is nothing in the FARs that concerns RCMA. The FAA cannot just make 
up regulations as it goes along, to enforce activities that it simply wishes to enforce. 
There must exist an actual statute or regulation for the FAA to enforce. The FARs 
are the only federal regulations that exist pertaining to aviation, and are the only 
regulations that are legally enforceable. You’ll not find any that concern RCMA. 
You will see regulations that apply to other craft, such as balloons, rockets and even 
kites. So the FAA clearly contemplated flight-capable craft other than airplanes and 
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helicopters when it adopted the current regulations. If the FAA had intended to 
regulate RCMA as well, it would have done so. It didn’t.
Federal Case Law. Federal case law is, in a nutshell, the collection of decisions 
made by adjudicative bodies concerning FAA enforcement actions. For example, the 
FAA may issue an order suspending a pilot’s certificate or it may impose a civil 
penalty. Enforcement actions may be appealed by way of a hearing before an 
NTSB administrative law judge. That judge’s decision may then be appealed to the 
NTSB Board. Finally, the Board’s decision may be appealed to the U.S. Court of 
Appeals. Whatever the final decision in the matter is, at whichever stage the 
controversy ends becomes precedent, and that decision essentially has the force of 
law under the doctrine of stare decisis. At this writing, there is no case law 
concerning commercial RCMA use. There will be soon.
In Administrator v. Raphael Pirker, NTSB Docket CP-217, the FAA is trying to fine 
Raphael Pirker, (who is being defended quite capably by Attorney Brendan M. 
Schulman), for “reckless operation” of a remote-controlled model aircraft. Pirker 
was hired by the University of Virginia to obtain aerial video of its campus.
Although the FAA alleged in its Order of Assessment, (its Complaint), that Pirker 
was flying for compensation, interestingly enough, it did not use that allegation as a 
basis for the proposed assessment of a civil penalty of $10,000.00. Instead it relied 
on Pirker’s alleged violation of FAR 91.13(a) that states, ”no person may operate an 
aircraft in a careless or reckless manner so as to endanger the life or property of 
another” as the basis.
If commercial use is in fact illegal, why didn’t the FAA also base its Complaint on 
Pirker’s alleged commercial use? Well, it couldn’t because there are no regulations 
that prohibit commercial use, and it knew in the absence of any such regulations, 
basing its Complaint on commercial use wouldn’t fly. (Pun intended.)
However, by not using commercial use as a basis of the proposed civil penalty, and 
relying solely upon an allegation of reckless operation, the FAA has also essentially 
admitted in its own Complaint that commercial use is not prohibited. If Pirker 
prevails, it still won’t settle the specific commercial use issue because that was not a 
basis of the FAA’s Complaint. However it will settle the overall question as to 
whether the FAA has authority to regulate RCMA at all, which would, of course, 
include commercial use.
Non-Law. Now let’s take a look at the stuff that might sound like law, but that is not 
law at all. A number of folks, including the FAA, mistakenly point to any or all of 
the following publications as regulations prohibiting commercial use of RCMA. 

http://www.kramerlevin.com/bschulman/
http://www.wired.com/images_blogs/threatlevel/2014/10/Complaint.pdf


However, not one of the following publications has the force of law, and 
therefore, none is legally enforceable:
Advisory Circular 91-57, entitled, “Model Aircraft Operating Standards” 
and published in 1981, is essentially a letter of guidance. Compliance with its 
language is entirelyvoluntary and it is merely a list of common sense suggestions, 
and is not legally enforceable.
The FAA 2007 Clarification is merely a document that clarifies the FAA’s own 
current policy concerning operations of unmanned aircraft in the National Airspace 
System. Although it does in fact state that remote-controlled model aircraft may not 
be used commercially, it’s an Agency policy statement. A policy statement is not 
legally enforceable.
The FAA Modernization and Reform Act of 2012, specifically Title III, Subtitle B is 
an Act of Congress, but in and of itself does not compel any person to do or not do 
anything. The Act contains a number of directives to the FAA to develop regulations 
concerning the integration of unmanned aircraft into the national airspace system. 
By definition, Congress having directed the FAA to develop regulations means none 
currently exist. Moreover, these directives apply to the FAA only, not the general 
public. They are not themselves regulations, and are not legally enforceable.
Unmanned Aircraft (UAS) Operational Approval, which the FAA uses as a 
definitive guide to the Certificate of Authority process for unmanned aircraft. 
However, as it reads at it’s top, it’s merely a statement of “National Policy.” And as 
explained above, apolicy statement is not legally enforceable.  This document even 
contains language admitting it’s not legally enforceable. Paragraph 5 reads that it 
is “not meant as a substitute for any regulatory process.”
US DOT’s Unmanned Aircraft Systems Comprehensive 
Plan, published in September, 2013, is merely a five-year road map. It is self-
described as a list of goals and objectives, to be revised annually, in furtherance of 
the FAA Modernization and Reform Act of 2012ʹ′s directive to the FAA to integrate 
unmanned aircraft into the national airspace system. An agency’s goals and 
objectives are not regulations, and are not legally enforceable.
Certificates of Waiver or Authorization. Pretty much everyone seems to think that 
obtaining a “certificate of waiver or authorization” (“COA”) is required to fly a 
drone. That’s what the FAA has been claiming for years. However, it’s not required 
at all. In fact, with respect to public aircraft, (government operated aircraft, such as 
those operated by police and fire departments), the FAA is not even permitted to 
regulate airworthiness or pilot qualifications. The FAA can only 
regulate public aircraft insofar as they interact with all other aircraft, 
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whether civil and public. In other words, the FAA can only legally regulate 
that public aircraft to the extend that they comply with Part 91 regulations.**
Still not convinced?
The FAA has said so itself:
BECAUSE THE HEART OF THIS ISSUE IS THE SAFETY AND 

AIRWORTHINESS OF AIRCRAFT, I UNDERSTAND WHY 
PEOPLE BELIEVE THAT ONLY THE FAA SHOULD MAKE 

SUCH DETERMINATIONS. WE ARE THE PREMIER 
AVIATION SAFETY OVERSIGHT AGENCY IN THE WORLD 
AND I AM PROUD OF OUR RECORD AND REPUTATION. 
BUT FROM THE VERY BEGINNING AND AT ALL TIMES 

DURING THE EXISTENCE OF THE FAA, THERE HAS BEEN 
A CLEAR STATUTORY DISTINCTION BETWEEN CIVIL AND 
PUBLIC AIRCRAFT OPERATIONS. FAA HAS REGULATORY 

AND OVERSIGHT AUTHORITY OVER CIVIL AIRCRAFT 
OPERATIONS. PUBLIC AIRCRAFT OPERATIONS ARE 

CONDUCTED BY OR ON BEHALF OF MANY DIFFERENT 
GOVERNMENT AGENCIES AND DEPARTMENTS, 

INCLUDING STATE AND FEDERAL, FROM THE FOREST 
SERVICE AND THE DOI, TO THE JUSTICE DEPARTMENT 

TO THE U.S. MILITARY. BY STATUTE, AUTHORITY FOR THE 
SAFETY OVERSIGHT OF THESE OPERATIONS BELONGS 
TO THE AGENCY OR DEPARTMENT RESPONSIBLE FOR 
THE OPERATION. WHILE FAA CAN AND DOES PROVIDE 

TECHNICAL SUPPORT TO ASSIST OTHER AGENCIES WITH 
THEIR SAFETY OVERSIGHT RESPONSIBILITIES, THE LAW 
IS QUITE CLEAR THAT FAA CANNOT DIRECT OR COMPEL 

ANOTHER AGENCY TO IMPOSE SPECIFIC SAFETY 



REQUIREMENTS OR FORCE THEM TO MEET EXISTING 
FAA REQUIREMENTS.

– STATEMENT OF NICHOLAS A. SABATINI, ASSOCIATE 
ADMINISTRATOR FOR REGULATION AND 

CERTIFICATION (JUNE 2, 2004)
So, if you’ve made it this far after reviewing the sources above, you will see that 
there really are no federal statutes, regulations or case law that applies to RCMA. 
This is not to say that I believe there should or should not be, or that there will or 
will not be, but rather that there simply are no such regulations at this writing. My 
intent is to observe and report on how the area of RCMA law develops.
—
* Interestingly enough, a business known as PowerUp Toys, now markets a neat 
little device that attaches to a paper airplane. It has a propeller and battery, and 
permits a person with a Smartphone to operate it remotely via Bluetooth. If the FAA 
claims that RCMA are aircraft, this device will place the FAA in the absurd position 
of having to argue that a paper airplane is now a RCMA, and indeed an aircraft.
** While USC 49 § 44711 states, “[a] person may not— (1) operate a civil aircraft 
in air commerce without an airworthiness certificate in effect…” and “(2) serve in 
any capacity as an airman with respect to a civil aircraft,” the same is not true 
for public aircraft. The FAA cannot require operators of public aircraft to 
have airworthiness certificates or be operated by certified airmen. And as absurd as 
it might sound, a police department helicopter need not be airworthy, and it may be 
flown by a non-pilot.
Source: http://dronelawjournal.com/
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Max Trost March 6, 2014 at 8:44 pm  

What a refreshingly stated article. So often with our all seeing and powerful 
government, they threaten everyone with everything and never let on that 
even THEY don’t have the power to control everything. Thanks for a most 
informative article. Please keep up the good work. 
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6 March 8, 2014 at 6:22 am          

I would argue that almost all federal aviation laws and regulations are 
unconstitutional, even with regard to piloted aircraft. Unless such flying 
significantly impacts interstate commerce, crosses an international border, 
or interferes with military operations, what is their pretense? I’m glad the 
FAA is finally getting slapped down a bit. I wish this would be just the the 
start.  
The FAA is an agent of control : Control Towers, Control Zones, Controlled 
Airspace, Air Traffic Controllers. While some of this makes sense to facilitate 
commercial operations, they rarely acknowledge any limit to their power. 
Thus, they persecute private and recreational users with expensive 
certification, licensing, and maintenance regimes, which basically make 
aircraft ownership unaffordable to the average citizen.  
Flying is supposed to be about freedom. That is one of its greatest appeals. 
Unfortunately, the Federal government was able to amass overreaching 
power and control after FDR and WWII. It strangled that dream and the 
industry in its crib, all while blatantly ignoring the Constitution’s tenth 
amendment. 
If they had been able to do the same with the automobile, we would all be 
passive commuter serfs right now, taking a bus to work, because private 
cars would be considered too dangerous for average people to drive. Even if 
you did get licensed, your reward would be the “privilege” of operating a 
Model-T like car that could only go 40 mph, yet it would still cost tens of 
thousands to buy and maintain.  
Time to take your country back, people. And your sky! 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Hi. I like the article but I do have a concern around the topic of “…Since the 
FAA’s primary reason for existence is safety, it begs the question how the 
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exchange of money is even remotely related to safety…” 
In Australia it is very similar. As a hobby you can fly for fun but when you 
do it commercially you need to be certified.  
We actually provide services to help people gain certificate as easily as 
possible but what we have found is that people WANT to break the rules 
that allow them to fly without a license as they see they can make money. 
Then suddenly the fact that you have to consider rules – now that it is 
commercial – is seen as a money grab but in reality the safety wasn’t really 
an issue when people flew it as a hobby as they were flying it in ‘safe’ 
areas’ but now people want to start flying it in ‘potentially’ unsafe areas to 
make money and they just ignore safety and the law to get the money. 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Excellent article. As a non-lawyer, it introduced several argument points I 
never considered. Thank you for providing the link to Drone Law Journal as 
well.  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